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Coronavirus: Is long Covid a new form of
disability?

Michelle Chance, Chris Warwick-Evans and Louisa Hartley discuss how to reduce the risk
of successful discrimination claims from employees with ongoing or intermittent Covid-19
symptoms

We can expect to see far more clinical diagnoses
of long Covid and related employment tribunal
claims in the future.

A study conducted by researchers at King’s College London estimates that around 1 in 7
people with Covid-19 will be ill for at least four weeks and one in 20 for eight weeks.
Separate data from the Office for National Statistics (ONS) suggests that 10% of those who
test positive for Covid-19 continue to have symptoms for 12 weeks or longer.

Some of those who have contracted the virus report various ongoing or intermittent
symptoms, commonly referred to as long Covid. These include breathlessness, heart
palpitations or rapid heartbeat, lung damage, joint and muscle pain, fever, fatigue or
exhaustion, insomnia, headaches and loss of taste and smell. Other reported symptoms
include a lack of concentration (‘brain fog’) and mental health issues including anxiety and
depression.

The National Institute for Health and Care Excellence (NICE) has now published a clinical
definition of long Covid, which it divides into:

‘ongoing symptomatic Covid-19’ (covering signs and symptoms of Covid-19 from 4 to
12 weeks); and
‘post-Covid syndrome’ (covering symptoms that develop during or after an infection
consistent with Covid-19, continue for more than 12 weeks and are not explained by
an alternative diagnosis.

A new form of disability?
Disability is a protected characteristic under the Equality Act 2010 (the Act). This defines
disability as:

… a physical or mental impairment which has a substantial and long-term
adverse effect on the ability to carry out normal day-to-day activities.

https://www.legalease.co.uk/kcl
https://www.legalease.co.uk/ons-long-covid
https://www.legalease.co.uk/NICE-long-covid
https://www.legalease.co.uk/NICE-long-covid
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Physical or mental impairment adversely affecting day-to-day
activities

Although there is no statutory definition of what amounts to a physical or mental
impairment, it is the effect that the impairment has which is key, rather than its cause.

There is also no statutory definition of what is meant by normal day-to-day activities. The
Equality Act Guidance (the guidance) states that day-to-day activities are generally those
things that people do on a regular or daily basis. In the context of work, normal day-to-day
activities include interacting with colleagues, following instructions, using a computer,
driving, conducting interviews, preparing documents and keeping to a timetable or a shift
pattern.

Employees suffering from more serious symptoms of long Covid, such as breathlessness,
lung damage, joint and muscle pain, exhaustion and anxiety or depression, are likely to be
able to show that they have a physical or mental impairment which adversely affects their
day-to-day activities.

The key issues in determining whether long Covid will be a disability for the purposes of
the Act are whether that adverse effect is both ‘substantial’ and ‘long term’.

Substantial

The guidance states that a substantial adverse effect is one that is more than minor or
trivial. This should be determined on a case-by-case basis. In Paterson v Commissioner of
Police of the Metropolis [2007], the Employment Appeal Tribunal (EAT) held that the
employment tribunal was wrong to compare the claimant’s ability with that of the general
population. Instead, it should have compared the way in which he carried out an activity
with how he would have carried it out were he not impaired.

Symptoms such as partial loss of taste or smell may not necessarily be substantial. In
contrast, more severe symptoms such as lung damage, significant muscle and joint pain,
exhaustion and mental health issues could well be substantial for some employees, who
may need time off work.

The guidance also states that someone might have multiple impairments, which
individually may not have a substantial effect but which will do so when combined. In Ginn
v Tesco Stores Ltd [2005], the EAT confirmed that it is not necessary for the employee’s
impairments to interact, have the same effect or affect the same part of the body. Instead,
the question is whether the combined effect of the impairments has an overall substantial
adverse effect on the ability to carry out normal day-to-day activities.

This is particularly important when considering those employees with an existing medical
condition (which may or may not render them more vulnerable to long Covid). The King’s
College London researchers found that people with asthma were more likely to develop
long Covid. This is not surprising as both asthma and Covid-19 affect the lungs. Therefore,
the combined effect of asthma and long Covid symptoms may well result in a substantial
adverse effect for some individuals. People who have previously had pneumonia are also
more likely to suffer severe illness from Covid-19 and may thus be more susceptible to long
Covid.

https://www.legalease.co.uk/Equality-Act-disability
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Employers should also be alive to the fact that certain physical impairments may
subsequently adversely affect a person’s mental health. This risk is greater for people who
have been hospitalised because of Covid-19 and particularly those who have been in
critical or intensive care. An employee suffering from long Covid may go on to experience
symptoms such as low mood, anxiety, stress, sleeplessness and depression, resulting in a
substantial impact on their day-to-day activities.

In City of York Council v Grosset [2018], the claimant teacher was dismissed for showing a
class of 15 to 16 year olds an 18-rated film without permission. He had cystic fibrosis
(which was accepted to be a disability) and was under increased workload and pressure,
the stress of which affected his lung function, causing further worry about his health. Mr
Grosset argued that the stress he was under, contributed to by his cystic fibrosis, had
affected his judgement. The Court of Appeal upheld both the tribunal’s and EAT’s decisions
that the council had discriminated against Mr Grosset because the error of judgement for
which he was dismissed was caused by stress and arose in consequence of his disability.

Employers need to be aware that both employees who have received a positive Covid-19
test and those who suspect that they had the virus early in the pandemic before testing was
more widely available may develop long Covid. They will often not have a formal diagnosis
but with long Covid clinics being established throughout the UK and GPs being better
trained in recognising the condition, this is likely to change. As a result, we can expect to
see far more clinical diagnoses of long Covid and related employment tribunal claims in the
future. Employers should therefore train their managers to:

recognise the early signs of long Covid;
avoid treating employees suffering from long Covid symptoms less favourably; and
consider reasonable adjustments, including adjusting misconduct, performance
management and sickness absence procedures.

Long term

An impairment will have a long-term effect if it has lasted, or is likely to last, at least 12
months or for the rest of the person’s life.

The guidance states that the cumulative effect of related impairments should be considered
when determining whether someone has experienced a long-term effect. The EAT in Patel v
Oldham Metropolitan Borough Council [2010] held that a teacher who had suffered from
two linked medical conditions, which had each lasted less than 12 months but which had
together lasted more than 12 months, was protected from disability discrimination. Two
consecutive impairments can therefore be aggregated to determine the duration of an
impairment, provided they are related. This is important to bear in mind given that the risk
of hospital readmission and multiple organ dysfunction is high among discharged Covid-19
patients.

Employers should be alive to the range of long Covid symptoms and how one might impact
on another. For example, an employee who is suffering from heart palpitations or rapid
heartbeat may develop anxiety as a result (which may last longer than the heart problems
themselves) and the cumulative effect of these conditions would need to be considered.

The EAT in Tesco Stores Ltd v Tennant [2019] confirmed that an employee’s disability must
have a long-term effect at the time of the alleged act or acts of discrimination. If the
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employee’s condition has not lasted or is not likely to last for at least 12 months or the rest
of their life at that point in time, the definition of disability will not be met.

Consequently, there will currently be employees with long Covid symptoms whose
conditions have not lasted for at least 12 months and which are not considered likely to do
so. They will therefore not at this stage meet the definition of disability or be protected
from disability discrimination. However, as time progresses, some of these employees may
not fully recover and are likely to be classed as disabled. As disability status can change
over time, employers should carefully consider the nature of each employee’s long Covid
symptoms, including their duration and likely duration.

How can employers mitigate the risks of
successful disability discrimination claims?

Hold a return-to-work meeting to check that the employee is well enough to
return and whether they will need any additional support.
Refer employees who report long Covid symptoms and who are struggling
with their work to occupational health.
Consider counselling or other forms of specialist therapy for employees who
were seriously ill in hospital or intensive care and who may suffer from post-
traumatic stress disorder, flashbacks, anxiety, depression or other mental
health conditions.
Consider whether a risk assessment is required, especially when those with
long Covid are working from home on their own.
Consider (together with the employee) whether any reasonable adjustments
can be made, such as:

implementing or enhancing flexible working, reducing hours or
adapting shifts so employees suffering from exhaustion can take rest
breaks as needed and plan their day and commute around their
energy levels;
making changes to work stations for those suffering from joint and
muscle pain so they can work more comfortably;
making changes to the role (for example, by relaxing targets), even if
this is on a short-term basis; and
arranging a mentor or offering counselling if an employee has lost
confidence in their abilities after being off sick for a long period.

Encourage employees to take time off for medical appointments or
rehabilitation.
Signpost any sources of support to the employee such as an employee
assistance programme, confidential counselling helpline, income protection
or private medical insurance.
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Can employers furlough employees who are suffering
from long Covid?
Government guidelines tell employers not to use the Coronavirus Job Retention Scheme
(CJRS) to furlough employees purely because they are on short-term sick leave. Instead,
such an employee (or an employee who is self-isolating) may be eligible for Statutory Sick
Pay (SSP). If an employer wants to furlough employees for ‘business reasons’, then it may
do so even if some of those employees are already off work due to illness. These employees
would then receive furlough pay and not SSP.

The guidelines provide that an employer does not need to be facing a wider reduction in
demand or be closed to claim under the scheme for employees who cannot attend the
workplace, work from home or work their usual hours because they:

are clinically extremely vulnerable; or
have caring responsibilities resulting from Covid-19, such as home schooling their
children or caring for a vulnerable household member.

If an employee is furloughed and they subsequently become ill, they must be paid at least
SSP. However, their employer can keep them on furlough at their furloughed rate and
claim for these costs under the CJRS.

A recent study on post-Covid syndrome has found that people who have been discharged
from hospital following Covid-19 have a higher risk of readmission and direct and indirect
multiple organ impairments such as diabetes and cardiovascular issues. Employers should
therefore consider whether employees with long Covid are, or could become, classed as
clinically extremely vulnerable (as we do not currently know how long immunity lasts) and
therefore whether they can be placed on furlough.

It would seem manifestly unfair if employees with childcare responsibilities can
legitimately be furloughed but those suffering from long Covid cannot.

Can employees claim for long Covid under any PHI
policy?
Permanent Health Insurance (PHI) is a benefit offered to some employees which provides
them with income in the event of long-term illness or if they become permanently disabled
and unable to work. They commonly receive a fixed proportion of their usual salary for a
specified period or until they can return to work or retire.

To benefit from PHI, an employee must meet certain medical criteria. Most policies contain
terms on disclosure of pre-existing medical conditions, exclusion of certain illnesses, the
degree of incapacity required and a limit on the period during which benefits are payable.
The most common definitions of incapacity include the employee being unable to perform
their own occupation, any suitable occupation or any occupation whatsoever, or being
totally disabled.

https://www.legalease.co.uk/furlough
https://www.legalease.co.uk/post-covid-syndrome
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Most PHI policies will also stipulate a deferment period, meaning benefits will not be
payable until the employee has been unable to work, or has met the relevant definition of
incapacity, for a specified period. Typically, this is six months but this will depend on the
specific terms of the policy.

Some employees with long Covid may be able to claim under their employer’s PHI policy
now if their symptoms have precluded them from working for the relevant amount of time.
The longer someone suffers from symptoms and the more severe their symptoms, the
likelier it is that they will be able to claim. In all cases, entitlement will be subject to the
length and severity of the employee’s symptoms and whether they meet the relevant
policy’s definition of incapacity.

Insurers are already beginning to address these types of claims. For example, Aviva’s
Covid-19 support page states that employees with Covid-19:

… who are unable to work due to incapacity past the deferred period on their
policy are covered, subject to the terms and conditions of their policy.

Zurich’s coronavirus information page states that:

If the definition of disability is satisfied due to the coronavirus, any
complications of coronavirus or its impact on any underlying or existing
conditions, then an income protection claim would be payable after the end of
the deferred period.

What next?
Although we await further evidence and studies on the effects of long Covid, it is likely that
some employees with the condition will be classified as disabled. Also, initial reports
suggest that long Covid has disproportionately affected those with other protected
characteristics, such as women and BAME employees. It is therefore likely that employees
will bring disability discrimination claims in conjunction with other forms of discrimination
claim, such as sex or race.

Employers must avoid treating employees in a discriminatory way to prevent any
successful claims being brought against them. For example, they should proceed cautiously
when someone with long Covid returns to the workplace and be particularly alive to the
requirement to make reasonable adjustments, where appropriate. Employers should also
bear in mind that employees who have had Covid-19 may in time develop long Covid, even
if they don’t yet have a formal medical diagnosis. They should therefore look out for signs
and symptoms, as they may be found to have had constructive knowledge of the condition.
Furlough may be an option for employees at the highest risk of severe illness from
Covid-19, though for those who can claim under PHI, this may be a more appropriate long-
term option.
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